the raw storage coal pile area if someone had been looking.  While I reject
the Government's argument that I should disregard the words of the regulation
and interpret it as though it were a panacea to prevent accidents of the type
involved here, I also reject Old Ben's defense that the victim was under
observation or in sufficient communication with others to avoid a violation
of the regulation.

I find that this was in fact a hazardous area, this raw coal storage
pile that was 40 feet high, but I also find that it was not so considered by
MSHA or the operator prior to the accident,  MSHA was specifically requested
at the hearing to indicate whether it considered other companies* storage
piles as hazardous areas where communication would be required and while the
Government's brief mentioned the problem, it did not supply an answer.  I do
not know whether any other company has been cited for failure to provide two-
way communication with the bulldozer operators on top of a raw storage coal
pile. Nor do I know whether MSHA would have issued the citation in this case
had the coal pile been only 30 feet high or if it had not been raining or if
there had been no accident.  I find that there was a violation and that the
current system of two-way radio communication is a much safer way to operate
the raw coal storage pile than is required by the regulations. Under the
present system, the accident that occurred in this case would not happen,
if the cause actually was a bridging over of a void.  At the time, however,
it is very doubtful that two-way communication would have prevented the
accident.  The fact that the victim told the plant operator by phone that
he could feed out of any of the feeders he wanted because,the operator was
leaving the top of the storage pile for another chore and the fact that when
he returned to the pile he did not stop to phone the preparation plant oper-
ator to find out which feeders had been used indicates that he did not con-
sider it a matter of great concern. There is no reason to think he would
have used a two-way radio to ask the appropriate questions.

While I find a violation of the regulation, 1 find that MSHA has failed
to carry the burden of proof that the violation caused the fatal accident or
that compliance with the regulation would have prevented the accident. Old
Ben is a large company with a substantial history of violations, although I
am not aware of a history of violating this particular section.  The negli-
gence was of a very low order, there was good faith abatement and the degree
of hazard is questionable. A penalty of $900 is assessed.

ORDER

It is therefore ORDERED that Old Ben Coal Company pay to MSHA, within
30 days, a civil penalty in the amount of $900.  It is FURTHER ORDERED that
all arguments not specifically adopted in the above opinion are REJECTED.

C

Charles C. Moore, Jr.
Administrative Law Judge
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